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I.  INTRODUCTION

Q.
Please state your name and business address.  

A.
My name is Robert N. Johnston.  My business address is 1300 S. Evergreen Park Drive S.W., P.O. Box 47250, Olympia, WA  98504.  

Q.
By whom are you employed and in what capacity?  

A.
I am employed by the Washington Utilities and Transportation Commission as a Compliance Specialist.  Please refer to Exhibit No. ___(RNJ-1T) at 1:10 to 2:2, where I describe my duties and responsibilities.   

Q.
Have you testified previously in this proceeding?
A.
Yes.  I submitted testimony and exhibits (Exhibit Nos. ___(RNJ-1T) to ___(RNJ-21)) in this proceeding on July 9, 2002.

Q.  
Are you submitting exhibits in addition to your rebuttal testimony?

A.  
Yes.  Exhibit No. ___(RNJ-23) is Starving Students’ response to Staff Data Request No. 12.  Exhibit No. ___(RNJ-24) is Starving Students’ response to Staff Data Request No. 13.  Exhibit No. ___(RNJ-25) is an excerpt from Starving Students response to Staff’s Data Request No. 2.  Exhibit No. ___(RNJ-26) is an office memorandum for File No. 1-5-2158.  Exhibit No. ___(RNJ-27) is a letter from Staff to Starving Students dated February 13, 1989.  Exhibit No. ___(RNJ-28) contains excepts from Starving Students’ response to Staff Data Request Nos. 5 and 6 (Customer Discounts).  Exhibit No. ___(RNJ-29) contains excerpts from Starving Students’ response to Staff Data Request Nos. 5 (Compliance with WAC 480-15-800).  Exhibit No. ___(RNJ-30) contains excerpts from Starving Students’ response to Staff Data Request No. 4 and materials obtained through subpoena.

II.  methodology STAFF USED DURING COMPLIANCE AUDITS

Q. 
Starving Students argues the methodology Staff used in assessing the Company’s level of compliance is flawed.  (Exhibit No. ___(MP-1T) at 3:15).  How does Staff test a company’s level of compliance?

A. 
Staff normally tests a company’s level of compliance by inspecting either all activity the company performed or a statistical sample of the overall operations.  If a company’s operations are limited, Staff can easily review all activity over a period as long as a year.  For example, if a moving company domiciled in Portland, Oregon operates in both Oregon and Washington, but only conducts 50 shipments per year in Washington, all 50 shipments are easily reviewed.  However, if a company’s operations are extensive, it would be burdensome and time consuming for both the company and Staff to review all activity.  In such a case, samples can be selected using generally accepted auditing standards, such as random sampling, systematic sampling, cluster sampling, or stratified sampling.  (Walter G. Kell and Richard E. Zeigler, Modern Auditing, Chapter 5 (1980)).

Random sampling uses a table or computer program to select random numbers. The documents corresponding to the randomly selected numbers are inspected.  This selection process is used when the items, such as bills of lading, are consecutively numbered.  Starving Students consecutively numbers their documents nationwide, not by state or branch terminal, so Staff did not use this method.  

Systematic sampling consists of selecting every nth document.  Examples of this method might be to select every 5th or 10th bill of lading generated during a test period. 

Cluster sampling selects a group of documents out of a larger grouping.  Examples of this method are to select everything within a certain geographic area or within a certain time period. Cluster sampling divides operations into manageable sections for review.  

Stratified sampling may be applied in conjunction with any of the other three methods.  This method tests data from subgroups within a larger sample.  For example, stratified sampling could take data of moves with three or more movers or moves exceeding 35 miles from origin to destination. 

Q. 
What technique did Staff use in measuring Starving Students’ compliance level during the audits described in your direct testimony (Exhibit No. ___(RNJ-1T))?

Staff typically used cluster sampling, with a test period of one calendar month.
  A one-month sample limits the burden imposed on both the Company and Staff while providing adequate records to evaluate compliance.

Staff audited several aspects of the Company’s operations, including tariff compliance, consumer protection, driver qualification, records of duty status, and equipment maintenance.  Staff reviewed bills of lading for completeness and compliance with regulatory requirements.  A bill of lading refers to the vehicle and employees assigned to a particular job.  Staff used this information to determine what vehicle maintenance records, driver qualification records, driver records of duty status, and driver vehicle inspection records to review.

Staff has discretion to interview employees regarding knowledge of their jobs.  Certain employees must have an understanding about economic, consumer protection requirements, such as valuation and information required on the bills of lading, and safety related items, such as hours of service and vehicle inspection requirements.

In two of the audits, Staff attempted to survey all customers served during the sample period.  (Exhibit No. ___(RNJ-1T) at 23:16-21 and 42:19-23).  Staff mailed Customer Survey Questionnaires to the destination addresses listed on the bills of lading or job orders.  A bias, created by customers failing to respond, can skew the results if not considered in the analysis.  Staff assumed that unsatisfied customers were more likely to return the survey than satisfied customers.  Under that assumption, Staff did not extrapolate the results as being representative of the entire sample group.  

In short, the methodology Staff used to test Starving Students’ compliance was not flawed, as the Company claimed.  (Exhibit No. ___(MP-1T) at 3:15)). 
Q.  
Starving Students states that Staff’s “approach to sampling customers is fundamentally flawed.”  (Exhibit No. ___(MP-1T) at 3:16).  Do you agree with this characterization?

A.  
No.  Staff used a generally accepted sampling methodology during the audits, producing defensible results.  The results of each audit were explained to Starving Students.  (See generally, Exhibit No. ___(RNJ-1T)).  Staff reviewed documents from all the moves conducted during the sample time period that were subject to the Commission’s jurisdiction.  Staff identified violations from several bills of lading and safety-related files for drivers, not simply from a “single file” as suggested by Starving Students.  (Exhibit No. ___(MP-1T) at 3:18-20).

 

Each requirement Starving Students failed to meet constitutes a separate and independent violation.  For example, if an unqualified driver operated a commercial motor vehicle, the correct result would be several violations, not just one, against the company and possibly the driver.

Starving Students also asserts that Staff based its current case on violations from branches since closed, namely the Kent and Spokane branches.  (Exhibit No. ___(MP-1T) at 3:22 to 4:3).  If either or both of these offices were closed before or did not operate during the sample month, no records would have been generated.  Therefore, Staff would not have reviewed records from that office.  However, if either or both of these offices were open and conducted operations during a sample month, Staff reviewed records for that branch.  An example is illustrated in the audit conducted in July 2001, which used May 2001 as the sample month.  (See Exhibit No. ___(RNJ-18).  Starving Students elected to close the Spokane office effective May 18, 2001.  (Exhibit No. ___(RNJ-23).  To exclude operations conducted during a sample month would result in an incomplete audit with inaccurate results.  Incidentally, Starving Students’ Spokane office was generally one of the more compliant offices, and to exclude this relevant information may have actually resulted in a higher violation rate.

Q. 
Starving Students states that Staff failed to use a “valid benchmark against which Starving Students’ performance can be measured.”  (Exhibit No. ___(MP-1T) at 4:9-13).  What benchmark did Staff use in the audits?

A.  
Staff used two benchmarks to measure Starving Students’ performance: (1) state statutes and Commission rules applying to household goods carriers and (2) the Settlement Agreement negotiated and agreed to by Staff and Starving Students, then adopted by the Commission on September 27, 2000.  WUTC v. Starving Students, Inc., Docket No. TV-000695, Order Accepting Settlement; Imposing Penalties and Conditions, (Sept. 27, 2000)(Order Accepting Settlement).

All companies regulated by the Commission are required to comply with statutes and Commission rule.  (RCW 81.04.110).  No company’s compliance is measured against some indistinct “acceptable industry standard.”  In this case, Starving Students negotiated and agreed to a Settlement Agreement requiring full compliance by a certain date.  Thus, the Settlement Agreement, in addition to the statute and rules, acts as a benchmark for determining whether Starving Students attained compliance.

The Settlement Agreement was designed as a blueprint specific to Starving Students to bring a noncompliant company into full compliance.  Comparison with other companies is irrelevant and inappropriate. 

Q. 
Starving Students states that Staff conducted little analysis of the “massive changes” made by the Company.  Please respond to that statement.

A.  
Starving Students alleges to have made changes to its policies, practice and management since the Company hired a new CEO, Mark Peers.  (Exhibit No. ___(EM-1T) at 7:13-18).  The Company replaced certain management positions several times during the course of Staff’s audits.  Staff did not focus on changes made by the Company, but rather focused on the Company’s actual compliance level.  Any changes affecting the level of compliance were reflected in the audit results.

Starving Students also urges the Commission consider changes made since the Company hired Mr. Peers.  (Exhibit No. ___(EM-1T) at 7:1-23)(Exhibit No. ___(MP-1T) at 7:4 to 8:18).  However, the Company’s historical background prior to the Company hiring a new CEO cannot and should not be ignored.  Evidence of audits conducted between 1995 and 2002 demonstrates the several opportunities Starving Students had to obtain and demonstrate compliance. 

Q. 
Starving Students alleges that Staff made “several documentary omissions” in its audit reports.  (Exhibit No. ___(MP-1T) at 5:2-3).  Do you agree with this characterization?

A.  
No.  To conduct an audit, Staff requested Starving Students provide copies of all bills of lading for moves conducted during the sample period.  As described above (Exhibit No. ___(RNJ-22T) at 3:12-17), Staff reviewed the bills of lading provided and used them to determine which driver and vehicle safety records to review.  Staff requested the Company provide the driver and vehicle safety records and reviewed the documents provided.  Staff also requested other records that could demonstrate compliance with the Settlement Agreement requirements during the sample period, such as training and payroll records.  Violations were documented based on the items the Company provided.

By data request, Staff asked Starving Students to substantiate the alleged documentary omissions.  The Company listed three items it claims as support: (1) Staff allegedly misstated the terms of the Settlement Agreement in testimony at Exhibit No. ___(RNJ-1T) at 42:13-17, (2) the Company disagrees that a statement was made by Mr. Wright in Staff’s March 2002 audit report (Exhibit No. ___(RNJ-19)), and (3) Staff allegedly failed to document Company training in the March 2002 report.  (Exhibit No. ___(RNJ-24)).

With regard to the first item, the Settlement Agreement states:

The Company will develop a Paperwork Training Program designed for use in the state of Washington that will include all necessary forms with instructions on how to use and complete them.  The Trainers will use this program in conjunctions with other programs that the Company may decide to develop for use in other jurisdictions to properly train Washington state employees and management for compliance with Washington statutes and rules governing household goods carriers.

Order Accepting Settlement, Docket No. TV-000695 at app. ¶ 14 (emphasis added).  Staff did not misstate the Settlement requirement:

Starving Students was also required to develop a Paperwork Training Program for training employees how to properly and adequately complete forms, such as bills of lading, inventories, time cards or log books, and vehicle inspection reports.  Starving Students could not provide a copy of this training program.  The Company also did not provide evidence that it used the training program to train its employees.

(Exhibit No. ___(RNJ-1T) at 42:13-17).  The Company vaguely states that Staff “technically misstates the terms of the Settlement Agreement and impacts the entirety of matters raised by the WUTC relating to training.”  (Exhibit No. ___(RNJ-24).  The Settlement Agreement and testimony speak for themselves; there is no misstatement.



With regard to the second item, Starving Students could not produce a written Paperwork Training Program specific to Washington during the March 2002 audit.  (Exhibit No. ___(RNJ-1T) at 48:22 to 49:2).  Rather, the Company produced a manual designed for California operations, and Mr. Wright indicated to Staff that the Company did not have one designed specifically for Washington.  Staff discussed with Mr. Wright that the manual designed for California operations did not have information specific to Washington operations and that the manual did not satisfy the Settlement Agreement requirement.



The Company subsequently created a Paperwork Training Manual
 specific to Washington.  (Exhibit No. ___(KJW-2))  This manual was created after the March 2002 audit and thus was not included in the audit report.



With regard to the third item, Staff thoroughly investigated all training records provided during all audits, including the March 2002 audit.  Staff copied a sampling of the records that identified tariff-related training to include in the audit report.  (See Exhibit No. ___(RNJ-25) at 1-13).  Records not copied generally dealt with driving techniques and Company expectations regarding appearance and performance.  (See Exhibit No. ___(RNJ-25) at 23-36).  In addition, the Company provided copies of training records in response to data requests that Staff does not recall seeing during the audit.  For example, Staff does not recall seeing the training log located at page 15 of Exhibit No. ___(RNJ-25).  It would have been copied and included in the audit report if Staff reviewed it.

The Company also provided several records from months following the March 2002 audit in response to discovery.  Documentary evidence created after the sample period is not relevant to the sample period.  Starving Students was not given credit for being in compliance with an element of the Settlement Agreement if it could not demonstrate compliance during the sample period.  Staff is not aware of any documentary omissions that would have demonstrated compliance with the Agreement during the sample period.  

Q. 
Starving Students states that Staff failed to take into account any alleged mitigating factors.  (Exhibit No. ___(MP-1T) at 5:8).  Please respond to that statement.

A. 
Staff’s obligation is to investigate and report all violations to the Commission.  Compliance Staff serves as the investigative arm of the Commission, not as the policy-makers or decision-makers.  If an audit results in no violations, Staff’s report to the Commission would so indicate.  If Staff failed to report a violation due to what Staff views as a mitigating factor, Staff would not be fulfilling its obligation to the Commission.  Staff may offer recommendations regarding the regulatory response to a company’s violation.  However, once Staff reports a violation, it is in the Commission’s discretion whether to consider an alleged mitigating factor.

In this case, Starving Students argues four factors should be considered as mitigating.  (Exhibit No. ___(MP-1T) at 5:20 to 6:10).  The first factor Starving Students listed for consideration is the Company admitting that it encountered significant compliance problems when the owner stopped overseeing day-to-day operations for a period of time.  (Exhibit No. ___(MP-1T) at 5:21-23).  While admitting noncompliance may be a mitigating factor in some cases, it is not in this case.  The Company implies that its compliance problems began in 1997, when its owner’s health declined.  (Exhibit No. ___(MP-1T) at 5:21-23)(Exhibit No___(EM-1T) at 5:13 to 6:7).  However, Starving Students’ history of noncompliance predates 1997.  For example, Starving Students consistently failed to comply with Federal safety regulations Washington adopted for all transportation companies during each safety audit since 1989.  Staff audited the Company’s records in late 1988 and early 1989, resulting in a compliance report.  (Exhibit No. ___(RNJ-26).  The 1989 Report demonstrated that driver qualification files were incomplete and no hours of service records were available for inspection.  (Id.)  The Commission sent Starving Students a warning letter discussing the rule violations, including driver qualification and hours of service violations, and explained that continued violations may result in monetary penalty assessments.  (Exhibit No. ___(RNJ-27).  In addition, Staff’s 1995 and 1997 safety Compliance Reviews demonstrated that Starving Students failed to properly maintain driver qualification, hours of service, and inspection, maintenance, and repair records.  (Exhibit No. ___(RNJ-1T) at 8:10 to 9:6 and 11:17-12:17).

The second factor listed by the Company was that it undertook “broad, sweeping changes on its own initiative.”  (Exhibit No. ___(MP-1T) at 6:1-2)(emphasis added).  While the Company may have implemented changes to the way it conducts business, those changes did not occur without regulatory consequences first being imposed on the Company.

The third factor listed was the Company’s cooperation with Staff.  Companies are required to cooperate with Staff during audits.  (RCW 81.04.070)(WAC 480-15-130).  If a company is uncooperative with Staff during an audit, Staff can request the Commission compel production of records.  (RCW 81.04.020).  Thus, cooperation is not an appropriate mitigating factor.

The fourth factor listed was that Starving Students has overcome its past noncompliance through “management systems, written programs and self-enforcement.”  (Exhibit No. ___(MP-1T) at 6:4-6).  However, Starving Students has not entirely corrected its noncompliance.  As the March 2002 audit report shows, while the Company has obtained compliance with certain Settlement Agreement (and regulatory) requirements, it still fails to comply with significant requirements.  (Exhibit No. ___(RNJ-1T) at 43:12 to 49:2)(Exhibit No. ___(RNJ-19)).  Thus, the forth factor is not a valid mitigating factor.

III.  STARVING STUDENTS’ NATIONAL OPERATION TRAINING MANUAL

Q.  
What is the National Operations Training Manual (Exhibit No. ___(GH-2)?

A.  
The National Operations Training Manual (Manual) is a new manual created by Starving Students that went into effect at the end of July 2002 or the beginning of August 2002.
  The Manual identifies four areas of training: Basic, Driver, Manager and Assistant Manager, and Regional Operations.  Much of the Manual is in outline form listing topics with which an employee must be familiar, but does not itself necessarily contain that information.  For example, a list of “discussion topics” is listed for training regarding logbooks.  (Exhibit No. ___(GH-2) at 17 of 34).  Some information is provided in more detail, such as the Driver Dispatch Procedures.  (Id. at 18 of 34).  When describing the Manual, Starving Students states that it has developed a program “that [takes] into account each states specific regulations, including Washington’s.”  (Exhibit No. ___(MP-1T) at 9:7-9).

Q.  
Does the Manual “take into account each states specific regulations”? 

A.  
Not in detail.  The Manual states, “In addition to the National Operational Training Program, there are state specific regulations and training materials, which have to be incorporated into the training programs specific to each state.”  (Exhibit No. ___(GH-2) at 2 of 34).  The Manual itself discusses Company policies on a very general level, but does not elaborate on what specific states, including Washington, may require.  General references to state specific materials are made throughout the Manual.
  

Q. 
Are the general references to state specific materials problematic?

A.  
Yes.  General references to state specific materials may be confusing to the trainee because distinct differences between state and corporate requirements are not clear.  If a Washington employee implemented the information in the Manual as written, the Company would likely violate Washington statutes and rules.

For example, one pitfall is illustrated by the Manual’s treatment of valuation options.  The Company’s national policy, as described in the Manual, offers the customer two valuation options: (1) $0.60 per pound per article at no additional cost or (2) current cash value (depreciated value) at a charge of $150. (Exhibit No. ___(GH-2) at 16 of 34).  Additionally, the Manual makes a fairly definitive statement regarding the availability of full value protection:

(iii) Full Value Protection – We do not provide this.  If customers want to insure their goods at replacement value, they have to contact their own Insurance Broker or their current Home Owners Insurance Carrier.  This has nothing to do with Starving Students.

(Id.)(emphasis in original).  There is no notation indicating that the Commission requires companies in Washington to offer four valuation options, two of which provide full value protection.

Moreover, Staff discovered a violation regarding valuation during the March 2002 audit.  (Exhibit No. ___(RNJ-1T) at 46:1-17)(Exhibit No. ___(RNJ-19) at 8).  Tariff 15-A determines how much a company may charge for valuation other than basic coverage ($0.60/pound).  In February 2002, the Company sold depreciated value protection to a customer for $140.  (Exhibit No. ___(RNJ-19) at app. D (Extract No. Bellevue – 07).  Using the formula explained in the Company’s Paperwork Training Manual,
 the move should have been estimated at 2,500 pounds.  The customer should have been charged no more than $42.  The Bellevue Office Manager indicated that a refund would be made to the customer.

Q. 
Did the Settlement Agreement require Starving Students to provide training on valuation options?

A.  
Yes.  The Settlement Agreement, as accepted by the Commission, required Starving Students to train those employees conducting moves in Washington to ensure compliance with the valuation requirements in Tariff 15-A.  Order Accepting Settlement, Docket No. TV-000965 at app. ¶ 11.

Q. 
Did Staff discover evidence of adequate training regarding the valuation options required in Washington?

A.  
No.  The most recent audit, conducted in March 2002, included an investigation of the Company’s compliance with the valuation option requirements.  (Exhibit No. ___(RNJ-1) at 46:1-17).  The Company failed to demonstrate compliance.  (Id.)

IV.  CONSUMER COMPLAINTS

Q. 
Starving Students states that the “number of complaints regarding the company filed with the Commission . . . is a strong indicator that Starving Students has been providing superior overall service to its customers.”  (Exhibit No. ___(EM-1T) at 8:9-12).  Please respond to that statement.

A. 
The number of complaints filed with the Commission is not an accurate indicator that a company is or is not complying with regulatory requirements.  A reduced number of complaints may mean a company has improved its claims handling procedures.  Historically, the Commission received a higher number of complaints because Starving Students did not appropriately handle claims made directly to the Company. 

Additionally, in its testimony, the Company only addresses claims that are filed with the Commission.  (Exhibit No. ___(EM-1T) at 8:9-12).  These claims are only a percentage of the total claims made by customers.  An accurate study of the number of complaints is difficult because the Company allows its local management to negotiate with the customer, reducing the overall charges at the end of the move to settle a claims dispute.  (See Exhibit No. ___(RNJ-28)).  By handling claims in this manner, no formal, written claim is made.  No other moving company I am aware of handles claims in this manner.

Lack of customer complaints filed with the Commission and full compliance with statutes and rules are not linked.  A company can avoid customer complaints to the Commission by handling claims at the company level.  Moreover, customer complaints are not an accurate indicator of compliance with economic, consumer protection, and safety requirements because certain violations can exist without damage to the customer.  

Violations are based on a company’s noncompliance with statutes and rules, not customer complaints.  And administrative action is based on violations, whether they are safety or economic violations.
Q.  
Has Staff reviewed customer complaints made directly to the Company?

A.  
Yes.  Staff requested the Company provide certain customer complaint files in their entirety.  

Q.  
What did Staff discover?

A.  
WAC 480-15-800 provides that a shipper has nine months in which to file a claim for loss or damage with a company.  However, a number of the complaint files provided by Starving Students shows the Company has a policy of requiring the customer to note damage on an inventory sheet upon delivery.  (Exhibit No. ___(RNJ-29).  If no damage is noted on the inventory sheet, the Company provides no compensation.  (Id.)



This policy is troubling for two reasons.  First, it violates WAC 480-15-800.  Second, it illustrates the Company’s lack of commitment to complying with the regulatory requirements of this state.

V.   VERBAL ESTIMATES

Q. 
Starving Students addresses Staff’s assessment of the Company’s compliance with the prohibition of providing verbal estimates.  (See Exhibit No. ___(KH-1T)).  Why are verbal estimates an issue with Starving Students?

A.  
WAC 480-15-640 prohibits household goods carriers from providing verbal estimates to potential customers.  Any estimate given must be in writing.  (WAC 480-15-640).  Staff witnessed Starving Students employees giving verbal estimates by telephone during prior contacts with the Company, so Staff negotiated a condition requiring compliance with WAC 480-15-640 in the Settlement Agreement.  (Exhibit No. ___(RNJ-1T) at 30:16-31:2).   

Staff checked for compliance during the September/October 1999 audit (Exhibit No. ___(RNJ-11)) and the July 2001 audit (Exhibit No. ___(RNJ-18)) by reviewing returned Customer Survey Questionnaires.  Staff also checked for compliance during the March 2002 audit.  (Exhibit No. ___(RNJ-19)).

Q.  
What did Staff determine with regard to verbal estimates during the March 2002 audit?

A. 
Staff determined that Starving Students was in compliance.  Staff attempted to contact customers who used Starving Students during March 2002, but only reached two to interview.  These customers indicated that they did not receive verbal estimates.  (Exhibit No. ___(RNJ-1T) at 44:22-23).  Additionally, customer responses on unsolicited satisfaction questionnaires failed to provide conclusive evidence that the Company either complied or did not comply with the requirement.  Staff believes that Starving Students has corrected its practice of providing verbal estimates.  In light of the lack of anecdotal or written evidence to the contrary, Staff gave Starving Students credit for compliance. (Id. at 45:2-3).
VI. TECHNICAL SUPPORT

Q. 
Did Staff provide technical support to Starving Students?

A. 
Yes.  Staff provided technical assistance and support on numerous occasions.  Technical assistance was given when Staff was at Starving Students branch locations.  Staff also provided information by telephone.  (Exhibit No. ___(RNJ-1T) at 3:21 to 4:4). 

Q.  
Did Staff ever refuse to answer a telephone call or letter from Starving Students?

A. 
No.  I spoke with Company representatives whenever they called, answering questions and providing technical assistance.  If a representative left a message on my office answering service, the call was returned in a timely manner, usually within one business day.  I never refused to speak with a Starving Students representative.

Letters sent to Staff by Starving Students were informative and did not require a response.  The letters informed Staff of changes to the safety manager position, as required under the Settlement Agreement.

VII.  SAFETY REGULATION

Q.  
Are safety regulations at issue in this proceeding?
A.  
Yes.  Staff has documented a continuing patter of noncompliance with safety regulations since at least 1995.  (Exhibit No. ___(RNJ-1T) at 8:11-13).  In 1995, the Company used payroll records to track driver hours of service.  (Exhibit No. ___(RNJ-3)).  Payroll records are not adequate to track hours of service.



The Company showed no improvement during the November 1997 audit.  (Exhibit No. ___(RNJ-4)).  By 1999, the Company was using logbooks rather than payroll records to track hours of service.  (Exhibit No. ___(RNJ-10)).  Use of logbooks is an appropriate method to track hours of service.  The Company also began using Driver Vehicle Inspection Reports consistent with the format in the Federal Motor Carrier Safety Regulation.  (49 CFR Part 396.11)



In late 1999, the Company switched from using logbooks to using exemption logs, another appropriate method of tracking hours of service.  (Exhibit No. ___(RNJ-11)).  The Company did not consistently fill out Driver Vehicle Inspection reports, and 30 of 37 drivers had incomplete driver qualification files.  (Id.)



The Company continued to violate safety regulations in 2001.  (Exhibit No. ___(RNJ-15))(Exhibit No. ___(RNJ-18)).  The Company switched back to using logbooks to record hours of service.  Vehicle inspection and maintenance records were incomplete.  (Id.)  Additionally, 12 of the 16 vehicles had expired US Department of Transportation Annual Inspection Reports (USDOT Reports).  (Exhibit No. ___(RNJ-18)).  All vehicles operated in Washington by a household goods carrier must pass a USDOT inspection at least once in the preceding 12 months. (49 CFR Part 396.17(c)(adopted by WAC 480-15-560(4)).  



The Company conducted a number of USDOT inspections in early 2002, but failed to demonstrate improvement with regards to other safety requirements.  (Exhibit No. ___(RNJ-19)).  The Company reverted back to using payroll records instead of logbooks or exemption logs.  Also, the Company was using a company format for the Driver Vehicle Inspection Reports.  The Company has indicated, after the last audit, that it has adopted the Federal Motor Carrier Safety Regulation format for the Driver Vehicle Inspection Reports and is using exemption logs.



In response to a data request, Starving Students provided maintenance files, including USDOT reports, for 17 vehicles assigned to Washington operations.  Staff also obtained USDOT reports from truck repair shops directly.  (Exhibit No. ___(RNJ-30)).  Of the files provided by the Company, four files have no entries prior to 2002, and five files have no entries prior to 2001.  These files provide little information on repairs and maintenance for these vehicles.

Staff reviewed the maintenance records and USDOT reports obtained through discovery.  The records show a number of trucks did not consistently maintain current USDOT inspections.  The lack of proper vehicle and driver safety records demonstrate Starving Students’ is not committed to complying with regulatory requirements.
VIII.  APPROPRIATE REGULATORY RESPONSE

Q. 
Starving Students refers to being “a fundamentally different company now.”  (Exhibit No. ___(EM-1T) at 7:13).  Please respond to that statement.

A. 
Starving Students is still the same entity it has been since beginning operations in Washington.
  Ownership has not changed because the founder of the Company still owns 100% of the outstanding shares.  (Exhibit No. ___ (EM-1T at 5:10). The Company has replaced employees, including those in management positions several times during the course of Staff’s audits, but that does not affect the Company’s regulatory obligations.  Changes made by the Company also do not affect its obligations under the Settlement Agreement.  Moreover, certain aspects of Starving Students’ operations has not changed, such as its method of advertising and bookings done through individuals who have no knowledge of local topographical characteristics, traffic, or road conditions.  Starving Students is the same entity that entered into the Settlement Agreement approved by the Commission on September 27, 2000, and should remain bound by that agreement.

Q. 
Would it be in the public interest to lift the zero tolerance policy adopted by the Commission as requested by Starving Students?  (Exhibit No. ___(MP-1T) at 11:15-16).

A. 
No. The Commission first imposed the zero tolerance policy in 1998 after Starving Students made no apparent effort to comply with statute or rule.  (Exhibit No. ___(RNJ-1T) at 17:1-8)(Describing Commission action in Docket No. TV-980725).  When Starving Students failed to comply with Commission order in Docket No. TV-980725, Staff was prepared to present a case in a  show cause proceeding.  However, Staff offered Starving Students an opportunity to negotiate an appropriate settlement agreement.  Negotiations were successful, and the Commission adopted the agreement, stating it was in the public interest.  Order Accepting Settlement, Docket No. TV-000695 at ¶ 27.  The Commission also reiterated the zero tolerance policy.  Id. at ¶ 7.

Abandoning the zero tolerance policy provides no public interest benefit.  Abandoning the zero tolerance policy effectively states that the Commission accepts a certain level of noncompliance.  This would not be in the public interest. 

Q. 
Would it be in the public interest to “forgive the fines and penalties due and suspended under the [Settlement] Agreement?”  (Exhibit No. ___(MP-1T) at 10:18-19).

A.  
No.  It is in the public interest to uphold the Settlement Agreement as negotiated by the parties and adopted by the Commission.  It is also in the public interest to hold companies accountable for continued and repeated violations of statutes and rules.  The terms and conditions imposed on Starving Students resulted from the Company’s continued noncompliance.

Q.  
Starving Students suggests that the penalties under the Settlement Agreement be forgiven in lieu of expenses and losses incurred by the Company.  (Exhibit No. ___(MP-1T) at 11:17-19).  Is this an appropriate remedy?

A.  
No.  The cost of compliance is something that all regulated companies face.  The cost of correcting noncompliance was not included in the penalties assessed in this case, and thus it is not appropriate to substitute those costs for payment of penalties.  If Starving Students received a citation containing a $100 penalty for operating with defective equipment, the Company would not be allowed to deduct the cost of the repair from the fine, remitting the remainder to the Commission.  Yet, Starving Students requests the Commission adopt a similar scenario. 

Q.  
Is Staff requesting the Commission impose additional penalties, as suggested by Starving Students in Exhibit No. ___(MP-1T) at 10:22?

A.  
No.  Staff is requesting the Commission uphold the Settlement Agreement and use the sanctions contained in it.  In its Order, the Commission very clearly stated, “If the conditions of this order are not met, Starving Students will not only be liable for suspended penalties and additional potential penalties for future violations, but will also face the prospect of a show cause proceeding to cancel the Company’s authority to transport household goods in the state of Washington.”  Order Accepting Settlement, Docket No. TV-000695 at ¶ 7.

Q.  
Is canceling Starving Students’ household goods permit appropriate in this case?

A.  
Yes.  The Company now claims the agreement was fundamentally flawed and imposed impossible standards that no company could attain.  The time to make those claims has past.  Additionally, when it became apparent to the Company that it might miss deadlines established, it had an obligation to contact the Commission to attempt an extension.  Claiming progress made in the past few months – well after the deadlines established in the Agreement – should absolve the Company of responsibility is too little, too late.

The violations involved in this case are not "minor transgressions" as alleged by Starving Students (Exhibit No. ___(MP-1T) at 10:8), but rather serious safety and economic violations.  The Commission and its Staff have made repeated attempts to work with the Company to achieve voluntary compliance with statutes and rules.  When those attempts failed to result in compliance, the Commission imposed fines and administrative penalties.  Subsequent investigations showed the pattern of violations continued even after administrative actions were implemented.
In response to the repeated violations, the Commission could have initiated a proceeding to cancel Starving Student's permit.  Instead, the Commission accepted as sincere the Company's claims that it was turning itself around and taking appropriate steps to ensure compliance with statutes and rules.  Staff and the Company negotiated a Settlement Agreement to present to the Commission, which the Commission approved.  The Agreement allowed sufficient time for the Company to obtain compliance.
The Company signed the Agreement, knowing what consequences would result from failure to comply with its provisions.  The Company’s failure to abide by the Commission’s order accepting the Agreement is another example of the Company’s lack of commitment to operating in compliance with the statutes and Commission rules.  Based in its past experiences with Starving Students, Staff doubts the Company will become compliant.  Therefore, the company's operating authority should be cancelled.

Q. Does this conclude your testimony?

A.
Yes.  

� Staff sampled data from 15 consecutive days in the November 1997 audit.  (Exhibit No. ___(RNJ-1T) at 10:11).


� The Paperwork Training Manual is instructive, but not comprehensive.  It fails to include materials regarding safety-related paperwork necessary for compliance with safety regulations.


� During a meeting with Staff and Mr. Wright on August 1, 2002, Staff learned that the Manual went into effect either at the end of July 2002 or the beginning of August 2002.  By letter dated August 29, 2002, Staff requested that the Company supplement its response to a data request and confirm the effective date of the Manual.  Staff did not receive a confirmation on the Manual’s official effective date.


� General references to state specific materials are found on pages 2, 3, 6, 9, 10, 14, 16, 17, 22, and 29 of the Manual.  (Exhibit No. ___(GH-2)).


� The Paperwork Training Manual explains “Industry Standards indicate that two movers move approximately 1000 [pounds] per hour.”  (Exhibit No. ___(KJW-2) at “EXAMPLE – Local Move with Replacement Cost Coverage with a $300 Deductible”).


� In 1986, Starving Students received authority under the name Starving Students of Seattle, Inc.  In 1998, the Company filed an application to change its corporate name to Starving Students, Inc.
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